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HIGHWAYS (LIABILITY FOR STRAYING ANIMALS) AMENDMENT BILL 2016 
Second Reading 

Resumed from 7 April. 
HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [5.54 pm]: The 
opposition’s lead speaker has probably been caught out, thinking that I would be on my feet a bit longer in the 
previous debate. 
Hon Peter Collier: Who is the lead speaker? 
Hon KATE DOUST: The lead speaker is Hon Adele Farina. I know she will be rushing in here. 
If somebody could give me a copy of the bill, I will tell members what it is about. Actually, I do know a little bit 
about the Highways (Liability for Straying Animals) Amendment Bill, and I am pretty sure the opposition 
supports it. I will tell members a story that is probably related to this bill. A number of years ago a very good 
friend of ours—the dad of one of my daughter’s friends—was a driver for a newspaper. His run was throughout 
the south west. He was a lovely, lovely fellow. He was driving late one night to get the newspapers down to 
country towns and onto the road came a whole bunch of horses. He tried to swerve to avoid them, but could not 
and there was a significant accident. He was found and taken to hospital. He had lots of internal damage. After 
a couple of weeks, they patched him up and sent him home and they told him he would be fine. The next 
afternoon he was outside having a lovely cup of tea with his wife. She went inside and when she came back out, 
he had died. He left behind a lovely daughter and his wife. I can remember giving assistance to them to try to 
work through all the difficulties of getting compensation and the correct advice to support them, because he was 
the primary income earner for that family. It took a long time. It was very difficult, given that the fences were 
down and whoever was responsible had not done what they needed to do. When we are dealing with this sort of 
bill, that sticks very much in my mind because that happened not that long ago—probably within the last 
10 years. I know the gap that was left in that family by that unexpected death. They thought that when he came 
home he was healing, and he went just like that. It ended up being a result of all the internal damage that had 
been done. If the fences had been up and those horses had not got out, more than likely he would still be with us. 
As I said, I do not know much about this bill. I will quickly read through the second reading speech. 
Hon Alyssa Hayden: Remind me of the title. 
Hon KATE DOUST: The title indeed is Highways (Liability for Straying Animals) Amendment Bill 2016. 
I note that it seeks to increase the current cap on damages. I think that linking back to the story I have just 
provided, there was an issue around the amount of money that was available. 
Hon Michael Mischin: The maximum was $500 000 and that was set back in 1983 when the act was passed. 
Hon KATE DOUST: Yes, given the transmission of time—I do not think my friend received anywhere near 
that amount. I do not know what happened in the end with the dollars because it was not my business to ask; 
I just helped set her on the pathway. This bill is about updating the legislation and making the types of 
compensation that people receive more appropriate for our time. I know that we hear these stories from time to 
time, when cattle or a horse or something else gets out when somebody has not managed their fences. It is 
probably more of an issue for the north west than the south west. I imagine it is more open range in the north 
west than in the south west where there would be more contained properties. I imagine in the north west there is 
a bigger variety of animals and sizes to deal with. 
Hon Robyn McSweeney: I have hit the brake a few times. 
Hon KATE DOUST: I used to do some long-haul driving when I was much younger when I was with the union. 
I would do a couple of thousand kays in a week and missing roos and other things was always a risk on the road. 
It is a positive thing to support this bill. Although it is important that we do everything we can to reduce those 
types of incidents from happening, and make sure that fences are maintained, it is a very good decision to make 
sure that the allocated amount of money is kept to an appropriate standard so that when these tragedies occur, 
families are appropriately compensated. I note my colleague is now in the house, so I will take my seat and 
I look forward to the resumption of this debate.  
HON ADELE FARINA (South West) [5.59 pm]: I am the opposition lead speaker on the Highways 
(Liability for Straying Animals) Amendment Bill 2016. The bill amends the Highways (Liability for Straying 
Animals) Act 1983. That act was passed to clarify the law governing liability for straying animals by specifically 
providing that the liability for loss caused by animals that stray onto the roads is governed by the law of 
negligence. The act contains an upper limit for damages in respect of any one accident and the intent of the limit 
was to facilitate keepers of animals being able to obtain insurance cover at a reasonable price to indemnify 
themselves against loss caused by animals straying onto the roads. The limit under the act is $500 000, and that 
has not been updated since 1983, so it is clearly outdated. It unfairly restricts damages recoverable, so I think it is 
great that the government has brought this amending bill before the house to address the problem. 
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The bill removes the current cap from the act and provides that a formula for calculating the cap be prescribed in 
the regulations—the intention being that the cap can be varied annually with the wage price index. As the bill 
does not have a regulation-making power, the amendments will remove the current cap and introduce 
a regulation-making power. The opposition supports the policy of the bill, but there are just a couple of things 
that I would like to raise.  
I am concerned about the fact that the formula for calculating the cap is being placed in the regulations rather 
than in the body of the legislation itself. There really is not any reason for this. There are lots of other pieces of 
legislation in which the formula or the method for making a calculation is included in the body of the legislation. 
I do not understand why we continue to put so much of the substance of the policy of a bill into regulations. 
Secondly, members need to be aware that the regulation-making power will provide an ability to change the 
calculation or formula—not just change the cap from year to year, but actually change the formula for 
calculating that cap. That will now be able to be done by regulation, so it will not come before Parliament as an 
amendment bill in future. If the government of the day wants to change how that calculation is done, it can do so 
simply by regulation which, of course, is disallowable, but it does not come to the house by way of an 
amendment bill. 
At the briefing, I sought clarification on how this bill interacts with the no-fault insurance scheme and 
legislation, and I was not able to get a clear response to those questions, so I am hoping the minister will be able 
to respond to these questions when he provides his response to the second reading debate. My queries are, first, 
whether a person injured in a motor vehicle accident as a result of a straying animal is required to pursue a claim 
pursuant to the Highways (Liability for Straying Animals) Act first before being able to avail themselves of any 
compensation that might be available under the no-fault insurance scheme and legislation. My second question 
is: if a person is so injured and brings an action under the highways act and is not successful, will that ban the 
person from being able to seek compensation under the no-fault insurance scheme and legislation? My third 
question is: if a person is so injured and brings an action for compensation under the highways act and succeeds, 
is that person then prevented from pursuing compensation under the no-fault insurance scheme and legislation? 
Those issues are not clear, so some clarification around that would be appreciated. 

The only other matter I would like to raise is that I note that the title of the act and the bill refers to “highways”, 
and I just want clarification put on the record by the minister that it is not limited to roads that are identified as 
highways but actually applies to all roads, including local roads and the various state roads. That is the extent of 
my contribution on this bill and I look forward to the minister’s response to the queries I have raised.  

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [6.05 pm] — in reply: I thank the 
Deputy Leader of the Opposition and Hon Adele Farina for their contributions to the debate and their indication 
of support for the Highways (Liability for Straying Animals) Amendment Bill. As has been pointed out, this is 
a significant, albeit in the scheme of things seemingly rather trivial, matter but the devil is in the detail. 

The situation arose in 1976 when the Supreme Court of Western Australia found that certain common law rules 
thought to have been inherited from the United Kingdom did not form part of Western Australian law regarding 
the immunity from suit in respect of straying animals that interfered with the passage of public road users. That 
decision had some doubt hedged about it and it was an appropriate means of dealing with that legal issue that the 
government of the day in 1983 passed the Highways (Liability for Straying Animals) Act, which required the 
resolution of civil suits in those circumstances to be decided by ordinary tort law. It prescribed certain 
considerations for a court to take into account in determining whether an owner of animals would be responsible 
towards someone injured by those animals. 

The amendment bill does not change the substance of the act or how it operates, nor does it alter in any way the 
interaction of tort law and entitlement to damages with the proposed catastrophic injury scheme announced by 
the government. The only changes to the act will be the removal of the cap of $500 000 as the total amount that 
can be recovered in any one claim and providing that, by ministerial fiat as published, a new cap can be imposed 
and to prescribe in regulations a formula for doing so. It is not unusual to prescribe such a formula in regulations. 
We have recently seen the amendments to the legal profession legislation with a view to there being some 
regulations to change the amounts involved in that legislation from time to time as circumstances develop. 
Likewise, in this case, we will be able to change the formula as necessary to accommodate changes in 
terminology and the like, but, essentially, it will keep pace with inflation. The initial intention is that the cap be 
reset at $4 million, which, on the advice of the Insurance Commission of Western Australia, ought not impose 
any significant premium liability on landholders and those who own animals. It keeps pace with what is the 
likely claim for damages in these sorts of cases but it sets a realistic limit. I hope at some stage in the future there 
will be no cap at all but I do not think we are quite ready for that at the moment. The whole point of this 
amendment is to—not entirely make good because a lot of time has passed—remove what is plainly an 
inadequate amount of compensation for someone who may be seriously injured when using a highway and 
comes into conflict through someone’s negligence with their animal. 
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Catastrophic no-fault insurance will of course provide the primary benefit for people who fall within it and that 
will take into account any damages awarded, otherwise not all road users will fall within that scheme. I am 
happy to provide the honourable member with further information on the interaction of that with tort law as 
necessary. Otherwise, all this will do is remove an outdated limit and impose something far more realistic. 

I thank members for their support for this bill, which will be welcomed by those who may be seriously injured or 
injured and see an unrealistic cap put on the damages that they can recover from the wrongdoer. I commend the 
bill to the house. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Attorney General), and transmitted to the 
Assembly. 
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